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FI LED:
STATE OF ARI ZONA CARRI E M CCOLE
V.
TROY REED MUSSELVANN CAMERON A MORGAN

REMAND DESK CR- CCC
SCOTTSDALE CI TY COURT

RULI NG
REVERSE/ REMAND

SCOTTSDALE CI TY COURT
Cit. No. 1454859

Char ge: 1. DV- ASSAULT
2. DV-DI SORDERLY CONDUCT

DOB: 12-11-1968
DOC. 06-18-2000
This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution, Article VI, Section 16, and A R S. Section
12- 124(A) .
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This matter has been under advisenent since oral argunent
on Septenber 10, 2001, and this decision is rendered within 30
days as required by Rule 9.8, Superior Court Local Rules of
Practice. The Court has considered the argunent of counsel, the
record of the proceedings fromthe Scottsdale City Court and the
menor anda subm tted.

Appel l ant, Troy Reed Missel nann, was charged with Assault,

a class 1 msdeneanor, in violation of A R S. Section 13-
1203(A)(1); and Disorderly Conduct, a class 1 m sdeneanor, in
violation of A R S. Section 13-2904(A)(1). Appel I ant’ s bench

trial comrenced January 2, 2001, and concluded January 17, 2001.
Appel l ant was found not guilty of Disorderly Conduct, but quilty
of the Assault charge. Appellant was sentenced on February 11,
2001, and was placed on probation for a period of 24 nonths

Appellant was ordered to pay a fine of $195.00, $100.00 in
probation costs, $549.01 in restitution, and ordered to conplete
a donestic, non-violence program A tinmely Notice of Appeal was
filed in this case.

The victimin this case was Kelly Missel mann, Appellant’s
estranged wife. Appellant and the victim were separated but not
di vor ced. The issue raised by Appellant in his nmenorandum and
in oral argunent is whether the trial court erred in its finding
that the justification statute (A R S. Section 13-407) did not
apply under the facts of this case.

This Court determnes, as a matter of law, that the tria
court erred by failing to apply the affirmative defense found in
AR S. 13-407 (the “justification statute”).

It is inportant to understand that the facts of this case
established that the parties were separated and in the process
of obtaining a divorce.! Appellant and Kelly Missel mann have a
t hree-year-ol d daughter, Bailey.? Appellant and Kelly Missel mann
admtted their nmutual m sunderstanding of who would have Bail ey

! Reporter’s Transcript of January 2, 2001, at pages 15-16
21d. at 7.
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for Father’'s Day, 2000.3 Kel ly Missel mann testified that she
attenpted to renove Bailey from her husband’ s Suburban when
Bailey refused to cone to her.* Appellant grabbed her around the
wai st and attenpted to renpve her from the car.® As Appellant
attenpted to pull Kelly Missel mann from the Suburban, her arm
becane wedged between the seat and the side of the vehicle.®
Kel |y Mussel mann injured the nuscle and the tissue in her el bow.’

Appel l ant’ s defense was sinple: He testified that he was
attenpting to prevent Kelly Misselmann’s crimnal trespass upon
his property. Appellant testified that he purchased the

resi dence where the incident took place in March of 1995.8
Appel lant and Kelly Musselmann were married the follow ng year
in 1996.° Appellant also testified that Kelly Missel nan was not
residing in that residence at the tinme of the alleged assault.
She had noved out in July of 1999 and had not resided in the
residence since July of 1999.'°  Appellant testified that he
repeatedly told Kelly Misselmann to get out of the truck, but
she ignored him and struggled against him?'! After Kelly
Mussel mann hurt her arm Appellant called 9-1-1 and reported the
incident to the police.

The State has incorrectly contended that Appellant’s
residence |ocated at 6732 E. Hubbell, Scottsdale, Arizona, was
the marital residence and was conmunity property because of the
presunption that property acquired during the marriage 1is
comunity property. This property was not acquired during the
marri age. At best, the community nmay have a lien against the
property for community funds which were used to pay the nortgage
or inprove the property. A lien does not change the character

at 8-9.
at 26.

|
|
| at 9.
|

e

Id. at 11.

Reporter’s Transcript of January 17, 2001, at page 73.
I d.

0 1d. at 73-74.

1 1d. at 80-81.
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of the ownership of the property. The property continues to be
the separate property of Appellant.'? The residential property
where the crinme allegedly occurred was Appellant’s sole and
separate property. He had every right to threaten to use
physi cal force or to use physical force against Kelly Missel nann
under circunmstances where a reasonabl e person would believe that

a threat of force or use of force was necessary to termnate a
crimnal trespass or an attenpted crimnal trespass. The trial

court erred in failing to apply AR S. Section 13-407.

IT IS THEREFORE ORDERED reversing the conviction and
sentence of the Scottsdale Gty Court.

IT I'S FURTHER ORDERED remanding this matter back to the
Scottsdale City Court for entry of a judgnent of acquittal for
the charge of assault and the refund of any bond or fines paid
by Appell ant.

12 5ee A.R S. Section 25-213.
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